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RULE 1.1 COMPETENCE

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for
the representation.

Do lawyers have an ethical obligation to engage in self-care?
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National Research: The Prevalence of Substance Use and Other
Mental Health Concerns Among American Attorneys

The Study 2 =
L) 2t 14 s e
In collaboration with the Hazelden Betty Ford

Foundation, the ABA Commission on Lawyer &) s eoprwen
Assistance Programs completed a national —
research on lawyer impairment. This i |sa )

landmark study since thls is the first timi
national data has been gathered addressmg
both substance use an: ehavloral health
concerns at the same time.

Access the full report in the Journal of Addiction

Medicine at:

https://journals.| \wwcom ourna\zdduczmnmedmme
ltext fence of stance

se_and_Other enta asgx

Access the report containing the remmmendanons
of the National Task Force on Lawyer Well-Bei
wiv americanbar org content/dam iy
G

Attitude of
Perfectionism &
Feelings of Shame

Some Barriers to Concerns with
Seeking Privacy or
Assistance Confidentiality

Lack of Knowledge &
Resources




Jump Start Your Well-Being 6/22/2019

Managing Stress & the Role of Resilience

» Short-term stress results in physiological _
symptoms that optimizes the mind, brain and

body for action.
HOW CHRONIC

« Chronic stress leads to higher levels of (
cortisol, reduction of brain size, and shrinks S T R E S S
Ehe hippocampus (affecting memory and

S0 AFFECTS YOUR

* Beingin a constant state stress and not being "
abletomanage it in a healthy way increases
the vulnerability to ne%atlve physical health
and mental health such as anxiety and

depression, and/or lead to problem drinking or _
other substance use.

Jump Start Your Well-Being through Cultivating Resilience

« The American Psychological Association
(APA) has defined resilience as the process
of adapting well in the face of trauma or
tragedy, threats or other significant sources
of stress (Southwick et al., 2014).

Resilient lawyers are able to copeinan
adaptive way to the stressful demands of law
practice.

Resilience is both a process and an outcome:
Recovery, Sustainability & Growth

Consider the following as building blocks (ABC's of Resilience)

Acknowledge and adhere to those matters
that contribute to your positive
experiences

Build a plan that increases the other
dimensions of your life, which canbe a
buffer against chronic stress.

Connect with and maintain a socially + Occupational/Intellectual
resilient environment. Find like-minded m'::lal

people, and connect with or create your « Social

community. + Spiritual &

* Cultural (support your need to honor your
heritage or traditions, and expand your cultural
knowledge)
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Asking for Help for Oneself or a Colleague in Need

* Pay attention to signals of stress,
anxiety, depression or substance
use (signs & symptoms)

* Practice Self-Compassion &
Avoid Isolation (lead to positive
affect, outlook and mood)

* Power in Vulnerability

Brene Brown (“shame researcher”) on
embracing vulnerability

Helping a Colleague in Need

* Inmost cases, if you have concerns about a potentially
impaired colleague, there are likely others who have
similar concerns.

« People who are struggling may be unwilling to seek
assistance. They could be embarrassed, do not want to

impose on others, or are in denial. F

« Seeif you might be able to approach themabout your
concern. Doing something is generally better than
doing nothing.

* Personal contact (phone or in-person) is generally
better than emails &texts.

* Emails &texts are generally better than no
contact.

Having a Conversation with a Colleague in Need

- Whenthe ially impaired personi you do not feel comfortable dealing with directly, look
for alternatives (e.g., OAAP).

-> Avoid “ganging-up.” Especially for aninitial conversation, having a private conversation with one or two
people present who can express concern, and can di iorsthey ved, is usually more
helpful.

> Focus on behaviors that you have observed. Avoid second-hand reportsif possible.

> Compassion & candor can go tog ; be direct (‘'mreally concerned about you. You seemto be really
struggling with . Can| help you?").

-> Be prepared toencounter e, denial, rationalization, justificatic blame.

« Listening to a person deny what to you s an obvious problem can be very frustrating. Continuing to focus the
conversation on specific observed problems (e.g. missed appointments, unanswered phone calls) rather than
arguing can be helpful.

If your person’sissue is substance use, they may want to make a change, but are also likely getting some
benefit fromthe behavior (‘checking-out”, anxiety relief, etc). They may rationalize or justify their behavior
while at the same time acknowledging a problem on some level. Try to talk tothe part of themthat wants to
change or recognizes the problem.
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Having a Conversation with a Colleague in Need

-> Have a plan in case your person is ready to get help - a phone number to call or a
persontotalkto.

(“Here is a number for someone who can help...can we make the call right now?")

* Suggest assessment by specialist

« Suggest private counseling or treatment (inpatient or outpatient)

« Suggest the OAAP

= Suggest support groups (AA, NA, Women for Sobriety, Smart Recovery, Alcoholics

Victorious, etc.) for substance use.

Having a Conversation with a Colleague in Need

- Have aplanin case your person is ready to get help - a phone number to call ora
person totalk to.

(“Here is a number for someone who can help...can we make the call right now?”)

* Suggest assessment by specialist

« Suggest private counseling or treatment (inpatient or outpatient)

« Suggest the OAAP

« Suggest support groups (AA, NA, Women for Sobriety, Smart Recovery, Alcoholics

Victorious, etc.) for substance use.

RESOURCES

+ ABA (2019). Well-Being Toolkit for Lawyers & Legal Employers,
http: icanbar x s colap_well-
being toolkit_for.lawyers. legal employers authcheckdampdf
ety i i America, org/
* Brown. B. (2010). The Power of Vulnerability. [Videofile]. Retrieved from
https://www. ne_brown_on_\ 72148
« Levine,S. (Ed). (2018). The Best Lawyer You Can Be: A Guide to Physical, Mental, Emotional, and Spiritual Wellness. Chicago, IL: American Bar
Association.
+ McGonigal, K (Presenter). (2013, June). your friend. [Podcast].
https://www.ted.com/talks/kelly_mcgonigal_how_to_make._stress_your_friend

+National Task Force on Lawyer Well-Being: C

https; icanbar ThePathToLawyer tRevFINAL paf

. Subst ; e 3 aae
- Seppala,E (2011, September-October). Self. jon. Spirituality ,59-65.
+ TED-Ed. (January 2018). Constantly Curious: Your Brain?
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Oregon NEiE) Bar

Statement of Professionalism

Adopted by the Oregon State Bar House of Delegates and
Approved by the Supreme Court of Oregon effective December 12, 2011

lawyers, we belong to a profession that serves our clients and the public good. As officers of the

court, we aspire to a professional standard of conduct that goes beyond merely complying with the
ethical rules. Professionalism is the courage to care about and act for the benefit of our clients, our
peers, our careers, and the public good. Because we are committed to professionalism, we will
conduct ourselves in a way consistent with the following principles in dealing with our clients,
opposing parties, opposing counsel, the courts, and the public.

I will promote the integrity of the profession and the legal system.

I will work to ensure access to justice for all segments of society.

I will avoid all forms of unlawful or unethical discrimination.

I will protect and improve the image of the legal profession in the eyes of the public.
I will support a diverse bench and bar.

I will promote respect for the courts.

I will support the education of the public about the legal system.

I will work to achieve my client’s goals, while at the same time maintain my professional
ability to give independent legal advice to my client.

I will always advise my clients of the costs and potential benefits or risks of any
considered legal position or course of action.

I will communicate fully and openly with my client, and use written fee agreements with
my clients.

I will not employ tactics that are intended to delay, harass, or drain the financial resources
of any party.

I will always be prepared for any proceeding in which I am representing my client.

I will be courteous and respectful to my clients, to adverse litigants and adverse counsel,
and to the court.

I will only pursue positions and litigation that have merit.

I will explore all legitimate methods and opportunities to resolve disputes at every stage
in my representation of my client.

I will support pro bono activities.

Oregon State Bar ® 16037 SW Upper Boones Ferry Rd © PO Box 231935 © Tigard, OR 97281-1935
503.620.0222 or toll-free in Oregon 800.452.8260




DEFINITION OF LAWYER WELL-BEING

Defining Lawyer Well-Being: A Multi-Dimensional Approach

ell-being cannot be defined just by the
Wabsence of illness but also encompasses

a positive state of wellness. From a whole-
health perspective, it can be viewed as a continuous
process in which we work across multiple dimensions
of wellness. The way we function in one dimension
can enhance or impede the way we function in
another dimension. The report of the National Task
Force on Lawyer Well-Being identified six dimensions
that make up full well-being for lawyers:

1. OccupationalL
Cultivating personal satisfaction, growth, and
enrichment in work; financial stability.

2. @motlonaL

Recognizing the importance of emotions. Developing
the ability to identify and manage our own emotions
to support mental health, achieve goals, and inform
decision-making. Seeking help for mental health
when needed.

Defining Lawyer Well-Being

3. PHySIcalL

Striving for regular physical activity, proper diet and
nutrition, sufficient sleep, and recovery; minimizing
the use of addictive substances. Seeking help for
physical health when needed.

4. |nteLLectuaL

Engaging in continuous learning and the pursuit of
creative or intellectually challenging activities that
foster ongoing development; monitoring cognitive
wellness.

5. SplrltuaL

Developing a sense of meaningfulness and purpose
in all aspects of life.

6. SoclaL

Developing a sense of connection, belonging,
and a well-developed support network while also
contributing to our groups and communities.

A confinuous process in which lawyers strive for thriving in each dimension of their lives:

Culnapiing paronal ealaincion,
growth, and enrchmant in wark;
Srancesl stabay

OCCUPATIOMAL

RisacgruiaiG B imjpoitarcd of
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Ematcrs W ugsar] manlal
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Fapluing Mol Bor il Fegadth
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Dorvadoping n sansn of ormnaction, Dakonging,
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Engaging im continuous eaming and the pursuil o
craalive of inleleciually chalanging aciivbios that kesiar
crapcing divelcpmant, monilining cognitive walnois
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* Consider your connection to your culture
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NATIONAL STUDY ON LAWYER SUBSTANCE USE
AND MENTAL HEALTH

For the first time ever, a national
research study has been undertaken to em-
pirically quantify the prevalence of sub-
stance use and other behavioral health con-
ditions within the lawyer population of the
United States. Results of the study, jointly
undertaken by the American Bar Associa-
tion (ABA) and the Hazelden Betty Ford
Foundation (ABA-Hazelden Study), have
been published in the February 2016 edi-
tion of the Journal of Addiction Medicine.
The study, “The Prevalence of Substance
Use and Other Mental Health Concerns
Among American Attorneys,” presents a
revealing picture of our profession that is
old news to some and disturbing news to
many others.!

Nearly 13,000 currently employed
attorneys completed anonymous surveys
assessing alcohol and drug use and symp-
toms of depression, anxiety, and stress.
Specifically, the survey utilized (1) the
Alcohol Use Disorders Identification Test
(AUDIT)?, a self-report instrument devel-
oped by the World Health Organization
to screen for hazardous use, harmful use,
and the potential for alcohol dependence;
and (2) the Depression Anxiety Stress
Scales-21 (DASS-21)3, a widely used self-
report mental health questionnaire.

The study
profile was obtained by the participants’
self-reports. The personal characteristics
of the group were as follows:

sample’s demographic

GENDER*
Men 53.4%
Women 46.5%

*Election options limited to the male-
female gender binary.

AGE
30 or younger 11.9%
31-40 25.2%
41-50 21.0%
51-60 23.2%
61-70 16.1%
71 or older 2.7%

Participants were asked to identify
legal, illicit, and prescribed substance use
within the preceding 12 months. Partici-
pants reported as follows:

Alcohol 84.1%
Tobacco 16.9%
Sedatives 15.7%
Marijuana 10.2%
Opioids 5.6%
Stimulants 4.8%
Cocaine 0.8%

The study also elicited detailed infor-
mation about the participants’ professional
characteristics, asking respondents to
identify their age (<30, 31-40, 41-50, etc.),
their years in the field (<10, 11-20, 21-30,
etc.), work environments (solo practi-
tioner, private firm, government, non-prof-
it, corporation in-house, etc.), firm position
(junior associate, senior associate, junior
partner, etc.), hours worked per week (<10,
11-20, 21-30, etc.), and whether or not they
did litigation. All personal and professional
data obtained were statistically analyzed,
revealing the following regarding the rates
of substance use* among practicing attor-
neys in the United States:
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® Over 20% of the lawyers who responded scored
at a level consistent with problematic drinking’; that
is, using AUDIT criteria, they screened positive for
hazardous and/or harmful use, having the potential for
alcohol dependence. This rate is over twice that of the
general adult population in this country.®

® Men scored significantly higher for problematic
alcohol use than women, reporting 25.1% and 15.5%,
respectively.

® Problematic alcohol use was highest (28.1%)
among attorneys in the early stages of their carcers (0-
10 years), with declining rates reported thereafter:

Years in Legal Field Problematic %
0-10 28.1%
11-20 19.2%
21-30 15.6%
31-40 15.0%

41 or more 13.2%

® Problematic alcohol use was highest (31.9%)
among attorneys ages 30 or younger, with declining
rates reported thereafter:

Age Category Problematic %
30 or younger 31.9%
31-40 25.1%
41-50 19.1%
51-60 16.2%
61-70 14.4%

71 or older 12.1%

® Within different work environments, reported
problematic alcohol use rates were varied, though
clearly highest in private law firms (23.4%):

Work Environment Problematic %
Private firms 23.4%
In-house gov’t, public, or non-profit 19.2%
Solo practitioner 19.0%
In-house corp. or for-profit institution 17.8%

® Within private firms, reported problematic alco-
hol use rates tended to be inversely related to law firm

seniority:

Firm Position Problematic %
Junior associate 31.1%
Senior associate 26.1%
Junior partner 23.6%
Managing partner 21.0%
Senior partner 18.5%

The ABA-Hazelden Study produced a second, and
equally revealing, set of statistical data concerning de-
pression, anxiety, and stress within the American lawyer
population, as follows:

® Utilizing the DASS-21 mental health question-
naire, male respondents reported significantly higher
levels of depression than women, a finding generally
contrary to conventional findings among the U.S. adult
population.”

® Female respondents’ anxiety and stress scores
were higher than corresponding male scores.

® Depression, anxiety, and stress scores among re-
sponding lawyers generally decreased as age increased
and also as years in practice increased.

® Solo practitioners in private practice reported the
highest levels of depression, anxiety, and stress, fol-
lowed by lawyers working in private firms.

® [n private law firm environments, more senior
positions were generally associated with lower reported
symptoms of depression, anxiety, and stress; that is,
fewer senior lawyers reported greater symptom levels
of these conditions.

® Significantly, when respondents’ AUDIT and
DASS-21 scores were compared, a correlation was
found — those with problematic alcohol use scores re-
ported higher rates of depression, anxiety, and stress.

® Finally, participating lawyers were asked about
past mental health concerns over their legal career. The
most common mental health conditions reported were
anxiety (61.1%), depression (45.7%), social anxiety
(16.1%), attention deficit hyperactivity disorder (12.5%),
panic disorder (8.0%), and bipolar disorder (2.4%).
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While this study is subject to certain inherent limi-
tations (e.g., participants were not randomly selected,
but rather self-selected by voluntarily responding to
emails, news postings, and websites; given the nature
of the survey, the participants may have overstated or
understated their individual symptoms, etc.), it does
produce an abundance of data that seem to reinforce
in an empirical way what many intuitively suspect rep-
resents a fairly accurate description of the behavioral
health of our profession. At a minimum, the study does
suggest that the prevalence of problematic drinking, de-
pression, anxiety, and stress within the American lawyer
population should be cause for significant concern.

In Part II of this article we will discuss some of
the implications of the ABA-Hazelden Study and, in
particular, provide some recommendations that may
be of value in specifically assisting our Oregon legal
community.

DoucLas Querin, JD, LPC, CADC I
OAAP ATTORNEY COUNSELOR
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NATIONAL TASK FORCE REPORT ON
LAWYER WELL-BEING

In 2017, the National Task Force on
Lawyer Well-Being (Task Force), con-
sisting of the American Bar Association
(ABA) Commission on Lawyer Assistance
Programs and a broad coalition of other
organizations, published the most compre-
hensive report (Report) to date on the well-
being of American lawyers. The Report,
The Path to Lawyer Well-Being: Practical
Recommendations for Positive Change,
relied on numerous empirical studies, two
of the most notable being the recent ABA-
Hazelden Betty Ford Foundation survey
of nearly 13,000 currently practicing U.S.
lawyers and the 2016 Survey of Law Stu-
dent Well-Being, surveying over 3,300 law
students from 15 law schools throughout
the country. These studies revealed that
many lawyers and law students struggle
with anxiety, depression, and/or substance
use issues.

Well-Being in the Legal Profession

The findings of these studies and the
national media attention their publication
generated, sparked the creation of the Task
Force and its Report. The central question
for the Task Force was how the profession
can best address these health concerns
in a collaborative, comprehensive, and
sustainable way to meet the needs of all
concerned.

The Report made clear that, although a
disturbing portion of our legal profession
has substance use and behavioral health
challenges, the majority of lawyers and
law students do not. It noted, however, “
. . that does not mean that they’re thriv-
ing. Many lawyers experience a ‘profound
ambivalence’ about their work, and differ-

ent sectors of the profession vary in their

levels of satisfaction and well-being.”
Well-being is thus more than “the absence
of illness; it includes a positive state of
wellness.” To be a good lawyer, the Report
noted, one has to be a healthy lawyer, and
the research suggests that “the current
state of lawyers’ health cannot support a
profession dedicated to client service and
dependent on the public trust.” The Task
Force thus undertook to address not only
mental health and problematic substance
use concerns, but also the overarching issue
of lawyer well-being within the profession.
How can lawyers experience well-being
and actually thrive in their personal and
professional lives?

The Task Force defined lawyer well-
being as a continuous process whereby one
seeks to thrive in six primary areas of one’s
life:

Emotional health - identifying and
managing emotions in personal and profes-
sional environments;

Occupational pursuits - cultivating
personal satisfaction, growth, enrichment,
and financial stability;

Creative or intellectual endeavors
- engaging in continuous learning and the
pursuit of creative or intellectually chal-
lenging activities;

Spirituality - experiencing a sense of
meaningfulness and purpose in all aspects
of life;

Social connections - developing a
sense of belonging and support with others
important in one’s life; and
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Physical health - striving for regular physical
activity, proper diet, nutrition, sufficient sleep, and
recovery from the use of unhealthy substances.

Stakeholders

The Task Force’s Report makes over 40 recom-
mendations, some general to all stakeholders within
the legal community and some very specific to each
individual stakeholder group. The Report is nothing
less than a call to action. It seeks to encourage through
collective action significant change in the culture of
the legal profession. The stakeholder groups addressed
include judges, regulators, legal employers, law
schools, bar associations, professional liability carri-

ers, and lawyer assistance programs.

Task Force Recommendations

To their credit, many of the stakeholders in Oregon
are committed to lawyer well-being and have already
begun implementing some of the Task Force’s recom-
mendations. However, there is always room for addi-
tional improvement when it comes to one of the most
important issues for this and future generations of our
legal community.

Some of the general recommendations to all stake-
holder groups include:

® Take action to minimize the stigma that is often
attached to mental health and substance use disorders;
encourage those with such conditions to seek help.

® Foster collegiality and respectful engagement
throughout the profession; reduce chronic incivility that
can foment a toxic culture that is counter to well-being.

® Promote diversity and inclusivity initiatives that
encourage both individual and institutional well-being.

® (Create meaningful mentoring and sponsorship
programs, which research shows can aid well-being
and career progress, particularly for women and diverse
professionals.

® Guide and support the transition of older law-
yers to, among other things, capitalize on the wealth of
experience they can offer and, at the same time, reduce
risks sometimes faced by senior lawyers challenged
by the demands of technically evolving professional
environments.

® De-emphasize alcohol at social events, and pro-
vide a variety of alternative non-alcoholic beverages at
such events.

® Utilize monitoring to support recovery from
substance use disorders in environments where it can
be supportive.

Some of the recommendations to specific stake-
holder groups include:

® Conduct judicial well-being surveys.

® Provide well-being programming for judges and
staff.

® Encourage judicial participation in the activities
of lawyer assistance programs, such as volunteering
as speakers, particularly when the judge is in recovery
him/herself.

® Educate and inform the judiciary regarding signs
and symptoms associated with substance use and behav-
ior health conditions so they are better able to identify
when a lawyer may be in need of assistance.

® Adopt regulatory objectives that prioritize lawyer
well-being, such as expanding continuing education
requirements to include well-being topics; require law
schools to create well-being education as a criterion
for ABA accreditation; more closely focus on conduct
and behavior rather than diagnosis and treatment as
character and fitness bar admission criteria so as to
avoid stigmatizing mental and behavioral health condi-
tions and treatment; educate and accurately inform law
students about bar admission criteria to reduce their fear
that getting needed professional treatment will hinder
their chances of bar admission.

® Adopt diversion programs and other alternatives
to discipline for minor lawyer misconduct to encour-
age treatment for underlying substance use and mental
health disorders.

® Add well-being-related questions to the multi-
state professional responsibility exam.

® [n legal work environments, form active lawyer
well-being committees; monitor for signs of work ad-
diction and poor self-care in legal work; and actively
combat social isolation and encourage interconnectivity.

® In law schools, create best practices for assisting
law students experiencing psychological distress; provide
training to law school faculty regarding student mental
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What the Research Tells Us

Foryears, many have voiced varying degrees of concern
about the physical and behavioral health of the legal
profession. The findings of the two research studies
referred to above clearly signaled “an elevated risk in
the legal community for mental health and substance
use disorders tightly intertwined with an alcohol-
based social culture” Below are some highlights of
that research:

Among law students surveyed:

® 17% experienced some level of depression;
® 14% experienced severe anxiety;

® 23% had mild or moderate anxiety;

® 6% reported serious suicidal thoughts in the
past year;

® 43% reported binge drinking at least once in the
prior two weeks;

® Nearly one-quarter reported binge drinking two or
more times in the prior two weeks;

® 25% qualified as being at risk for alcoholism for
which further screening was recommended; and

® 50% reported that chances of bar admission are
better if a mental health or substance use problem
is hidden.

Among lawyers surveyed:

® Between21%and 36% qualified as problem drinkers
(i.e., hazardous use, possible dependence);

® 28% struggled with depression;
® 19% struggled with anxiety; and
® 23% struggled with unhealthy stress.

Lawyers with less than 10 years of practice and those
working in private law firms experienced the highest
rates of problem drinking and depression and elevated
levels of other difficulties, including social isolation,
work addiction, suicide, sleep deprivation, job
dissatisfaction, and work-life conflicts.

health and substance use disorders; and develop mental
health and substance use disorder resources, including
taking active steps to encourage help-seeking practices
by students.

® Empower law students to help fellow students
in need; facilitate a confidential recovery network for
students; provide educational opportunities on well-
being-related topics in law schools; and discourage
alcohol-centered law-school-related events.

® Encourage local and state bar associations to
sponsor quality CLE programming on well-being top-
ics, and utilize the resources of state lawyer assistance
programs when appropriate.

® Emphasize well-being in loss prevention pro-
grams, including being aware of the role of lawyer
impairment in claims activity.

® Among lawyer assistance programs, encourage
emphasis on confidentiality; high-quality well-being
programming; and appropriate and stable funding for
outreach, screening, counseling, professional staffing,
and preventative education.

The Task Force Report “makes a compelling case
that the legal profession is at a crossroads” and the
time for action is now. It is premised on the belief that,
through collective action by all of us, we have the ca-
pacity to create a better future for our nation’s lawyers.
Improving lawyer well-being is a win-win for everyone:
it is good for clients, good for business, good for the
profession — and it is the right thing to do!

DoucLas S. QueriN, JD, LPC, CADC 1
OAAP ATTORNEY COUNSELOR
References appear on page 4




INn SigHT

March 2018

References:

® B.Buchanan, J. Coyle, A. Brafford, et al. (2017). The
Path to Lawyer Well-Being: Practical Recommendations for
Positive Change.

https://www.americanbar.org/
content/dam/aba/images/abanews/
ThePathToLawyerWellBeingReportFINAL.pdf

® P R.Krill, R. Johnson, & L. Albert, The Prevalence of
Substance Use and Other Mental Health Concerns Among
American Attorneys, 10 J. ADDICTION MED. 46 (2016).

https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC4736291

® J. M. Organ, D. Jaffe, & K. Bender, Suffering in Silence:
The Survey of Law Student Well-Being and the Reluctance
of Law Students to Seek Help for Substance Use and Mental
Health Concerns, 66 J. LEGAL EDUC. 116 (2016).
https://jle.aals.org/home/vol66/iss1/13






